LEASE AGREEMENT

LEASE

The lessor leases the land to the Lessee for the term and at the rent and on the conditions set out in this lease.
EXECUTED AS A DEED

DATED the <insert day> day of <insert month> <insert year>
EXECUTION and ATTESTATION
The Lessor
Date 

Signed 

Name in full (printed) 

Lessor Address 


The Lessee
Signed 

Name in full (printed) 

Lessee address 


1. DEFINITIONS and INTERPRETATION

1. This lease is to be interpreted according to the following rules:-

(a) Unless the contrary intention appears-

Guarantor means the person or persons named in Item 10 of the Schedule

Land means the land and building and improvements thereon described in Item 3 of the Schedule and the lessor’s installations.

Lessor means the person or company named in Item 1 of the Schedule or any other person or company to whom the lease has been transferred.

Lessee means the person or company named in Item 2 of the Schedule or any person installed by the lessor after the lease starts.

Lessor’s Installations means the installations listed in Item 7 of the Schedule and those installed by the lessor after the lease starts.
Rent means the amount stated in Item 4 of the Schedule.

Term means the period stated in Item 6 of the Schedule.

(b) References to laws include regulation, instruments and by-laws and all other subordinate legislation or orders made by any authority with jurisdiction over the land.

(c) (i)
The low of Victoria applies to this lease

(ii)
This lease must be interpreted so that it complies with all laws applicable to Victoria.  If any provision of this lease does not comply with any law, then the provision must be read-down so as to give it as much effect as possible.  If it is not possible to give the provision any effect at all then it must be severed from the rest of the lease.

(d) An obligation imposed by this lease in favour of more than one person binds or benefits all of them jointly and each of them individually.

(e) The use of one gender includes the others and the singular includes the plural and vice-versa.

(f) If the lessor or guarantor is an individual, this lease binds that person’s

2. LESSEES OBLIGATIONS
2.
The lessee must:-

(a)
Pay the rent without any deductions to the lessor in the manner stated in Item 5 of the Schedule.  No demand for rent is necessary and the lessor may direct in writing that the rent be paid to another person.

(b)
Use the land in a good and husband-like manner.

(c)
Carry out any cultivation and stocking of the land in accordance with good farm management.

(d) 
Top dress the land at a time and with the quantity of fertiliser at the rate specified in Item 11 and in a manner which is consistent with good land management.

(e)
(i)
Take all reasonable steps to keep the land free of vermin and noxious weeds and comply with the law relating to them.

(ii)
Give notice of all infectious illnesses to humans and livestock to the lessor and all public authorities as required by law.

(iii)
Comply with at its own expense the requirement of all public authorities under the law regarding fumigation, disinfection, eradication and prevention of such diseases and with all requirement regarding the quarantining of livestock and its use of the land.

(g) Maintain any fire-breaks on the land at the date of this lease and such additional fire-breaks as may be necessary to prevent the spread of fire and comply with any direction of the municipality or responsible authority concerning fire prevention.

(h) Comply with all laws relating to the use or occupation of the land.

(i) Keep any chemicals, inflammable fluids and other hazardous things on the land in a safe and secure manner in accordance with the law.

(j) Pay on demand the lessor’s reasonable expenses of:-

(i) The preparation and execution of the lease;

(ii) The change, transfer, surrender or ending of this lease, except at the end of the term, or where the change occurs at the lessor’s request.

(iii) The sub-letting of the land;

(iv) Any breach of this lease by the lessee; or

(v) The exercise or attempted exercise by the lessor of any right or remedy against the lessee

(k) Pay on demand interest at the rate prescribed in the Penalty Interest Rates Act 1983 from time to time on any rent or other money which the lessee has not paid within 7 days of the due date which interest will be calculated from the due date and continue until the overdue money is paid.

(l) Indemnify the lessor in respect of any statutory charge paid by it as a result of the use of the land by the lessee.
2.1 The lessee must not and must not let anyone else:-

(a) Use the land except for the purpose stated in Item 8 of the Schedule

(b) Do anything which might cause nuisance, damage or disturbance to any adjacent land of the lessor or occupier

(c) Make any alteration to the land or the lessor’s installations without the lessor’s written consent.

(d) Create a fire hazard as a result of the use or occupation of the land.

(e) Do anything which might affect any insurance policy relating to the land of the lessor’s installations by causing:-

(i) It to become void or voidable

(ii) Any claim on it being rejected; or

(iii) A premium being increased.

(f) Destroy any growing timber on the land.

(g) Permit the land to become pugged or the structure of the soil on the land to be damaged by livestock.

(h) Use any chemical treatment of spray which may adversely affect the use of the land at the end of the lease.

(i) Not introduce or cause to be introduced any fodder, noxious weeds or other things which may affect the use of the land at the end of the lease.

(j) Excavate or remove timber, gravel, top soil or other materials from the land without first obtaining the permission of the lessor.

3. REPAIRS and MAINTENANCE

3 The lessee must repair and maintain any buildings and improvements and all fences, tracks, roads, bores, windmills, water pumps, dams and drains on the land and keep them in the same condition as at the start of the lease (fair wear and tear excepted).

3.1 In addition to the obligations contained in clause 2 the lessee must:-

(a) Promptly give written notice to the lessor of –

(i) Damage to any of the lessor’s installations, and

(ii) Service by any authority of a notice or order affecting the land

(b) Permit the lessor, its agents or workers to enter the land –
(i) To inspect the land;

(ii) Carry out repairs or agreed alterations

(iii) To do anything necessary to comply with notices or orders of any authority;

(iv) Plant trees; and 

(v) Water and maintain plantations.

(c) Carry out repairs within 14 days after being served with a written notice of any defect or lack of repair which the lessee is obliged to make good under this lease.  It the lessee does not comply with the notice, the lessor may carry out the repairs and the lessee must repay the cost to the lessor on demand.

3.2 The lessee is not obliged to carry out structural repairs or make payments of a capital nature unless the need for them results from:-
(a) Negligence by the lessee or its employees, agents, contractors, customers or visitors; or

(b) Failure by the lessee to perform its obligation under the lease; or

(c) The lessee’s use of the land.

4. TRANSFER OF LEASE AND SUB-LETTING

4 The lessee must not transfer this lease or sub-let the land without the lessor’s written consent.

4.1 The lessor must not unreasonably withhold its consent to a transfer of this lease or a sub-lease of the land if the lessee has complied with the condition in clause 5.2.

4.2 To obtain the lessor’s consent to a transfer or sub-lease the lessee must:-

(a) Ask the lessor in writing to consent to the transfer or sub-lease;

(b) Give the lessor –

(i) In relation to teach propose new lessee or sub-lessee, its name address, two written reference as to its financial circumstances and two written reference as to its farm management experience; and
(iii) A copy of the proposed document to transfer or sub-lease.
4.3 The new lessee or sub-lessee and the directors of them if they are a corporation must execute a deed binding each of them to carry out the obligations of the lessee under this lease and a guarantee and indemnity.

4.4 The lessee must pay the lessor’s reasonable expenses incurred in connection with the application for consent or the granting of consent and the completion of documents.

4.5 The lessee must not give up possession or share occupancy of the land or grant a licence to anyone else without the lessor’s written consent which may be given or withheld in the lessor’s discretion.

4.6 The obligation to the lessor of every lessee who has transferred this lease continues until the lease ends.

5. LESSOR’S OBLIGATIONS

5 The lessor must give the lessee quiet possession of the land without any interruption by the lessor or anyone connected with the lessor as long as the lessee does what it must do under this lease.

5.1 The lessor must, at its own expense, obtain the written consent of this lease of all relevant mortgages or debenture holders.

6. INSURANCE

6 The lessee must take out and keep current insurance in the names of the lessee and the lessor for public risk for the amount of $10 million with an extension which includes the indemnities given by the lessee to the lessor.

6.1 The lessee must produce satisfactory evidence of insurance cover on written request by the lessor.

7. GENERAL AGREEMENTS BETWEEN LESSOR and LESSEE

7 When the term ends the lessee must:-

(a) Return possession of the land to the lessor; and

(b) Remove the lessee’s installations and other property from the land and make good any damage caused in removing it.

7.1 If the lessee leaves any of its installations or other property on the land after the end of the lease, unless the lessor and lessee agree otherwise, that property will be considered abandoned and will become the property of the lessor.

7.2 The lessee indemnifies the lessor against any liabilities arising from the use of the land and by the lessee except to the extent that the liability is caused by the negligent act or omission by the lessor or its servants or agents.

7.3 The lessee:-

(a) Uses and occupies the land at its own risk
(b) Releases the lessor from all liabilities arising from events occurring on the land or from any omission on the part of the lessee or its servants or agents except in those cases where the liability is caused by the lessor or a person for whom the lessor is responsible.

8. EVENT OF DEFAULT and LESSOR’S RIGHTS

8 The lessor may re-enter the land and end this lease if:-

(a) The lessee does not pay the rent for 14 days although no demand has previously been made for it by the lessor;

(b) The lessee does not meet its obligations under the lease;

(c) The lessee being an individual

(i) Becomes bankrupt;

(ii) Takes or tries to take advantage of part 10 of the Bankruptcy Act;

(iii) Makes an assignment for the benefit of his or her creditors; or

(iv) Is unable to pay his or her debts when they fall due.

(d) The lessee being a corporation –

(i) has an order made or a resolution passed to wind it up except for reconstruction or amalgamation;

(ii) goes into liquidation;

(iii) is placed under official management;

(iv) has a receiver, including a provisional receiver, or receiver and manager of any of its assets, or an administrator appointed

(v) has an inspector appointed under the Australian Securities Commission Act; or

(vi) without the lessor’s written consent’ there is a different person in effective control of the lessee as a result of changes in –

(a) membership of the company or its holding company

(b) beneficial ownership of the shares in the company or its holding company; or

(c) beneficial ownership of the business or assets of the company.

8.1 Re-entry by the lessor ends this lease but the lessor retains the right to sue the lessee for unpaid money or for damages for breaches of its obligations under this lease.

8.2 For the purpose of Section 146(1) of the Property Law Act 1958, 14 days is fixed as the period within which the lessee must remedy a breach capable of remedy and make reasonable compensation in money.

8.3 Breach by the lessee of any of the following clauses of this lease is breach of any essential term:- 2(a), 2(j), 2.1(a), 4, 4.2(a), 4.2(b), 6 and 7.
8.4 Even though the lessor does not exercise its rights under this lease on one occasion, it may do so on the later occasion.

9. OVERHOLDING

9 If the lessee continues to occupy the land after the end of the lease with the consent of the lessor’ it will do so as a lessee from month to month and the terms of this lease will apply to the tenancy as far as they may be applicable

9.1 Either party may end the tenancy by giving one month’s written notice to the other at any time.

10. FURTHER TERM

10 The lessor must renew this lease for the further term or terms stated in Item 9 of the Schedule if:-

(a) There is not an unremedied breach of this lease by the lessee of which the lessor has given the lessee written notice.

(b) The lessee has not persistently committed breaches of this lease of which the lessor has given written notice during the term.

(c) The lessee has requested the renewal in writing not more than 6 months and not less than 3 months before the end of the term.

10.1 The renewed lease:-

(a) Starts on the day after this lease ends

(b) Has a starting rent determined in accordance with clause 11.

(c) Must contain the same terms as this lease but with no option for renewal after the last option for a further term stated in item 9 of the Schedule has been exercised.

11. RENT REVIEW

11 If the lessee exercises the option for a further term contained in clause 10 the rent for the further term will be as agreed between the lessor and the lessee.

11.1 If there is no agreement between the lessor and the lessee as to the rent then the rent will be determined by a valuers appointed by the lessor and the lessee or in the absence of an agreement between them as to the valuer by a valuer experienced in rural valuations nominated by the president for the time being of the Real Estate Institute of Victoria at the request of either party.

11.2 In determining the current market rent for the land the valuer must –

(a) Consider any written submission made by the parties within 21 days of them being informed of the valuer’s appointment.

(b) Determine the market rent as an expert.

(c) Assume that the land is available to be leased on the same conditions as those contained in this lease including any options for renewal but with a lessee in possession.

(d) Take into account the condition of this lease including the permitted use.

(e) Ignore the lessee’s installations and all improvement made by the lessee to the land without obligation to do so.

(f) Take into account current market rents for comparable land in the locality.

11.3 The rent for the further term must not be less than the rent paid in the previous term.

12. GST
12 For the purpose of this lease:-

GST means any tax imposed by authority of any GST Law and includes GST within the meaning of a GST Act.

GST Act means A New Tax System (Goods and Services Tax) Act 1999 (as amended).

GST Law means GST law as defined if the GST Act includes any Act of Parliament of Australia that imposes or deals with GST.

12.1 Except where express provision is made to the contrary, and subject to this clause 12.1, all amount or other consideration payable by any party under this lease represent the value of any taxable supply for which payment is to be made.

12.2 Subject to clause 12.4, if a party makes a taxable supply in connection with this lease for a consideration which, under clause 12.1, represents its value then the recipient of the taxable supply must also pay at the same time, and in the same manner as the value is otherwise payable, the amount of any GST payable in respect of the taxable supply.

12.3 If this lease requires the lessee to pay or contribute to an amount paid or payable by the Lessor in respect of an acquisition from a third party for which the lessor is entitles to claim an input tax credit, the amount required to be paid or contributed by the lessee will be the value of the acquisition by the lessee will be the value of the acquisition by the lessor plus, if the lessor’s recovery from the lessee is a taxable supply, any GST payable under clause 12.2.
12.4 A party’s right to payment under clause 12.2 is subject to a valid tax invoice being delivered to the recipient.

13. NOTICES

13 A notice given under this lease may be given by post, facsimile or delivery to the other party’s last known address or registered office.

13.1 Notices delivered by post will be taken to have been received 72 hours after posting unless proved otherwise.

13.2 A notice delivered or sent by facsimile will be taken to have been received on the next business day at the place where it is received.

14. ADDITIONAL PROVISIONS

14 Any additional provisions set out in Item 11 of the Schedule will bind both parties.

14.1 The lease contains the whole agreement between the parties.  Neither party is entitled to rely on any warranty or statement in relation to:-

(a) The conditions on which the lease has been agreed

(b) The provision of the lease.

(c) The quality or area of the land and the building and improvements

(d) The suitability of the land for the permitted use.

14.2 The lessee acknowledges that:-

(a) The condition of the land, the improvement on the land and the Lessor’s installations at the commencement of the lease is as set out in the Condition Report delivered to the Lessee prior to the commencement of the lease (called “the condition report”).

(b) There were no promises, representation, warranties or undertaking whether oral or written given by or on behalf of the lessors in respect of the suitability of the land for the permitted use.

15. DISPUTE RESOLUTION
15 The parties must attempt to resolve any dispute by the mediation procedure except disputes about:

(a) Unpaid rent and interest charge on it

(b) Review of rent

(c) A dispute to be resolved in another way prescribed by any other provision of this lease

15.1 The mediation procedure is:

(a) A party may start mediation by serving a mediation notice on the other party

(b) The notice must state that a dispute has arisen and identify what the dispute is

(c) The parties must jointly request appointment of a mediator.  If the parties fail to agree on the appointment within 7 days of service of the mediation notice, either party may apply to the President of the Law Institute of Victoria or the nominee of the President to appoint a mediator.

(d) Once the mediator has accepted the appointment the parties must comply with the mediator’s instructions.

(e) If the dispute is not resolved within 30 days of the appointment of the mediator, or any other period agreed by the parties in writing, the mediation ceases.

(f) The mediator may fix the charges for the mediation which must be paid equally by the parties.

(g) If the dispute is settled, all parties must sign the terms of agreement and these terms are binding on the parties.

(h) The mediation is confidential and –

(i)
statements made by the mediator or the parties, and

(ii)
discussion between the participants to the mediation, before, after or during the mediation, cannot be used in any legal proceedings.

(i) It must be a term of the engagement of the mediator that the parties release the mediator from any court proceeding relating to the lease or the mediation.

(j) The mediator is not bound by the rules of natural justice and may discuss the dispute with a party in the absence of any other party.

16. GUARANTEE

16.1.
The guarantor in consideration of the landlord having entered into this lease at the guarantor’s request –

(a)
guarantees that the tenant will perform all its obligation under this lease for the term of any renewed term and during any period of overholding after the end of the term of the lease, and

(b)
must pay on demand any amount which the landlord is entitled to recover from the tenant under this lease, and
(c)
indemnifies the landlord against all loss resulting from the tenant’s failure to perform its obligations under it or from this lease being or becoming unenforceable against the tenant.

16.2
The liability of the guarantor will not be affected by:-

(a)
the grant to the tenant, the guarantor or any other person of any time, waiver or other indulgence or concession or any whole or partial discharge or release of the tenant, the guarantor or any other person.

(b)
any transaction or arrangement that may take place between the landlord and the tenant, the guarantor or any other person.

(c)
the liquidation of the tenant, the guarantor or any other person

(d)
the fact that the landlord or any other person takes or fails to take any other guarantee or security from any person

(e)
The fact that the landlord or any other person exercises or refrains from exercising any other guarantee or security or any of the rights, powers or remedies conferred on it by law or by any agreement, or fails to recover, by exercise of any such rights, any moneys owing to the landlord by the tenant.

(f)
the variation (including a variation which increased the guaranteed moneys or the tenant‘s obligations), replacement, extinguishment, loss, release, discharge, abandonment or transfer (“change”) either in whole or in part of any agreement, or fails to recover, by exercise of any such rights, any moneys owing to the landlord by the tenant,

(g)
the tenant’s obligations or the guarantor’s obligations or the obligations of any other person under any agreement or documents relating to the tenant’s obligations or the guarantor’s obligations including any guarantee or security now or in the future held by the landlord from any person;

(h)
the failure by the landlord to give notice to the guarantor of any default by the tenant or any other person;

(i)
any legal limitation, disability, incapacity or other circumstance related to the guarantor, the tenant or any other person;

(k)
any laches, acquiescence, delay, acts, omissions or mistakes on the part of, or suffered by the landlord or any other person, in relation to this deed or any other guarantee, security interest, agreement or negotiable instrument.

(l)
the landlord becoming a party to any compromise or scheme or assignment of property by or relating to the tenant or the guarantor or the acceptance by the landlord of any dividend or sum of money under any compromise, scheme or assignment.

(m)
any judgement or rights which the landlord may have or exercise against the tenant, the guarantor or any other person

(n)
if the tenant or the guarantor is a member of any partnership, any change in the membership of that partnership.

(o)
if the guarantor or the tenant is a trustee, any breach of trust or any variation of the terms or determination or the trust.

(p)
the landlord agreeing to any assignment by the tenant for the benefit of creditors or to any scheme of arrangement or deed or composition under the Corporations Las or the Bankruptcy Act.
(q)
the landlord accepting a repudiation of the lease by the tenant and the quarantine given under this deed extends to any amounts payable by the tenant as damages or otherwise and whether payable under the lease or under any action taken by the landlord;

(r)
any rights, claims or actions which the tenant may have against the landlord,

(s)
any act or omission of the landlord, whether in relation to the lease or otherwise, which but for this paragraph would have the effect of releasing the guarantor

(t)
any judgement, finding or decision by a court, arbitrator or other person in favour of the tenant; or

(u)
any transfer or variations of this lease, but if this lease is transferred the guarantor’s obligations, other than those which have already arisen, end when the term ends and do not continue into a term renewed by a new tenant nor a period of withholding.

(v)
the failure of any guarantor to sign this document.

16.3
The guarantor agrees that:

(a)
the landlord may retain all money received including dividends from the tenant’s bankrupt estate, and need allow the guarantor a reductions in its liability under this guarantee only to the extent of the amount received, and

(b)
the guarantor must not seek or to recover money from the tenant to reimburse the guarantor for payments made to the landlord until the landlord has been paid in full, and

(c)
the guarantor must not prove in the bankruptcy or winding up of the tenant for any amount which the landlord has demanded from the guarantor, and

(d)
The guarantor must pay the landlord all money which the landlord refunds to the tenant’s liquidator or trustee in bankruptcy as preferential payments received from the tenants.

16.4
If any of the tenants obligations are unenforceable against the tenant, then this clause is to operate as a separate indemnity and the guarantor indemnifies the landlord against all loss resulting from the landlord’s inability to enforce performance of those obligations.  The guarantor must pay the landlord the amount of the loss resulting from the unenforceability.

16.5
If there is more than one guarantor, this guarantee binds them jointly and each of them individually.


16.6
The landlord may assign or transfer all or any part of its rights or obligations under this deed without the consent of the guarantor.  The landlord must give the guarantor notice of any assignment or transfer as soon as practicable but the failure of the landlord to give any notice does not affect or discharge any of the guarantor’s obligations.

16.7
The landlord’s determination of any calculation for the purpose of this guarantee (including, without limitation of amounts owing by the guarantor) will be conclusive in the absence of manifest error.  The landlord must provide a certificate to the guarantor showing the landlord’s calculation and including relevant data or information used in making the calculation.

SCHEDULE

Item 1
Lessor

[1]

Item 2
Lessee

[1]

Item 3
Land

[1}

Item 4
Rent

[1}

Item 5
Payment of Rent

[2(a)]

Item 6
Term

[1]

Item 7
Lessor’s Installations

[1.1]

Item 8
Use of Land

[2.1(b)]

Item 9
Further Term

[10]

Item 10 Guarantor

[1.1]

Item 11 Further Provisions


[14]






www.murraydairy.com.au
Page 1 of 14
30 November 2010

